NmeHem
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[IOCTAHOBAEHMHWE
KOHCTUTYUHOHHOI'O CYJA POCCHUNCKOM dEJEPALINN

Mo ACTY O MPOBEPKES KOHCTUTYIMOHHOCTH MyHKTA 2 ¢TaThu 432, myHKTA
1 crarem 438, nynkra 4 cratem 445, nynkra 5 crarbn 447 U nmyHkTa 4
crateu 448 I'pasknanckoro konekca Poccuiickoit denepanun B CBA3H C
xanoboi akuuoHepHoro ofmectBa «CHcTeMHBIH omeparop Enunoit
SHEPreTUIECKON CHCTEMBD?

ropoa Cankr-IletepOypr 23 nexabpsa 2022 roaa

Koucturymmonnsiti Cya Poccuiickoit @eneparmu B coctase [Ipencenarena
B. 1. 3opekuna, cyaeii A IO Bbymepa, I .ATlamxuesa, JI.M. Xapkosoii,
C.M Kazaniesa, C.J1.Kns3esa, A H.Kokorosa, JI.O.KpacaBunkoBoii,
C.I1.Maspuna, H. B.MensHuKOBA,

C VYYaCTUEM TPEACTABUTSIIA aAKIUMOHEPHOTO obimectBa  «CHUCTEMHBIN
oneparop EanHON >HepreTMdecKol CHCTEMBI» — KaHAHAATA IOPHANYECKHX HAYK
C.A benosa, mnomHoMouHOro mpeacraputend IocymapcTBeHHo# JyMBI B
Koncturyimonnom Cyne Poccuiickoil @enepanun 10.A IletpoBa, NOJIHOMOUYHOTO
npeacraButenss Copera ®epepauun B Koncturyumonnom Cyae Poccuiickoii
Oenepauun 1.B.PykaBUIIHHKOBOH, MOMHOMOYHOTO mpeacrapurens lIpesnaenta
Poccutickoit ®Deneparmun B Koncturynmonnom Cyae Poccuiickoit denepanum
A B KoHorasnona,

PYKOBOACTBYACH cTaThell 125 (myHKT «a» vactu 4) Konctutyuun Poccuiickoit

denepanu, TYHKTOM 3 4acTH MECPBOH, YACTAMH TPETHSH W YCTBEPTOHM CTATHH 3,
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YacThIO TECPBON cTtathu 21, crateamu 36, 74, 86, 96, 97 u 99 dencpanvHOro

KOHCTUTYLHOHHOTO 3akoHa «O KonctutyunonnoM Cyae Poccuiickoii ®egepaummy,

paccMOTpen B OTKPBITOM 3ace€JaHWH AENIO O MPOBEPKE KOHCTHTYLHOHHOCTH
nyakTta 2 crarbu 432, myHkra 1 cratem 438, myHkra 4 crarem 445, nyHkTa 5
ctatbu 447 u nynkra 4 craren 448 ['K Poccniickoit ®enepanun.

IToBOAOM K paccMOTPEHHIO AeNa SBUJIACH Kalloba aKUHOHEPHOro odlecTsa
«Cuctemuplii omeparop Eaunoil sHepreTHueckoit cucTeMbl». OCHOBaAHMEM K
PacCMOTPEHHIO AeNa ABUNAch OOHAPYXHWBLIAACA HEOMPEAENEHHOCTh B BOMPOCE O
TOM, COOTBETCTBYIOT JIH KoHctutyuuu Poccuiickoil deaepanuu ocrapuBaeMblie
3aABUTEIIEM 3aKOHOIIONOKCHUA.

3acnymiaB  coobmeHne cyapu-aokmamuuka [ A.l'amkneBa, 00BACHEHUSA
NpeACTaBUTENEH CTOPOH W BBICTYIUIEHHA TMPHINAlIEHHBIX B 3acedaHue
npeacraputeseii: ot I'eHepanpHOro mnpokypopa Poccuiickoit ®eaecparum -
B.B.Pocunckoro, or Munncrepcta 1octummu  Poccmiickoit ®denepanun -
H.C Kopotkopa, ot ®eaepanbHoii aHTHMOHOMONBHOH ¢y:k0b — O.B.I"opbauepoii,
UCCNEeA0BAB MPEACTABICHHBIE JOKYMEHTEI U HHBIE MaTepHabl, KOHCTHTYLHOHHBIH

Cyn Poccuiickoit ®enepariu

YCTAaHOBHI:

1. AxunonepHoe o0wecTBo «CHCTeMHBIH onepaTtop EonHoil sHepreTmuecKkoi
cucteMbl» (ganee Taikke — AO «CO EDCy») ocmapupaer KOHCTHTYLHOHHOCTB
cnenyromux HopM [ 'pasknanckoro koackca Poccuiickoit Oenepanuu:

myHKTa 2 cTaTeH 432, COracHO KOTOPOMY JOTOBOP  3aKITIOUAETCA
MOCPEACTBOM HampasyieHUs odepTrl (MpeanoxeHns 3aKIIOUNTh JOTOBOP) OJHOH M3
CTOPOH U €€ aKIICNTA (MPUHATHA TPSIVIOKCHU) IPYTON CTOPOHOIA,

nyHkTa | craten 438, ycTaHABIMBAIOILIErO, YTO AKLENTOM NPU3HAETCA OTBET
JHLEA, KOTOPOMY aapecoBaHa odepra, 0 €€ MPUHATHH H OH JAOJDKEH OBITh MOJHBIM H
0€30rOBOPOUHBIM,

nyHKTa 4 crateu 445 0 TOM, YTO €CJIH CTOPOHA, /I KOTOPOM B COOTBETCTBHH C
JaHHbIM KogekcoM WM MHBIMH 3aKOHAMM 3aKJIIOYEHHE A0roBopa 00sA3aTenbHO,

VKIOHACTCA OT €ro 3aKIOYCHHS, TO APYras CTOPOHA BOPaBe OOPATHTHCA B CYI C
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Tp@ﬁOBaHHCM O MNOHVKACHHH 3aKIYHTE OOTOBOP, B 3TOM  ClIvdac JOroBOp

CUMTAETCA 3aK/TIOYEHHBIM HA YCJIOBHMAX, VKA3aHHBIX B PEIUEHHH CYAa, ¢ MOMEHTA
BCTYIUICHUA PELIEHNS B 3aKOHHYIO CHIY;, CTOPOHA, HEOOOCHOBAHHO YKITOHAKOLIAACA
OT 3AKIIOYCHHA AOTOBOPA, JOJDKHA BO3ZMECTHTD APYTOH CTOPOHE NPUYNHEHHBIC 3THM
YOBITKH;

MyHKTa 5 cratel 447, 3aKpeIvisSiomIero, YTo ayKLUHMOH U KOHKYpPC, B KOTOPBIX
YYaCTBOBAJI TONBKO OJWH YYACTHHUK, IPW3HAIOTCA HECOCTOABIINMHUCA, HHBIC
OCHOBAHHA MPU3HAHUA TOPrOB HECOCTOABLIUMHCS YCTAHABINBAIOTCA 3aKOHOM;

nyukta 4 cratbd 448, B COOTBETCTBHH ¢ KOTOPBEIM, €CIIH HHOe He
NPSAYCMOTPSHO B 3aKOHE WIM B M3BCUICHWN O MPOBEACHUM TOPTOB, OPraHU3ATOD
OTKPBITBIX TOPTOB, OIYOIMKOBABILNI W3BEIICHUE, BIIPABES OTKA3AThCA OT IIPOBECHUA
ayKIUOHA B M000e BpeMs, HO He MO3AHEE YeM 3a TPH JHA OO AATHl €T0 MPOBEJEHHUA, a
OT MPOBEACHHUA KOHKYPCA — HE IMO3/JHEE UEM 32 TPUALATH JHEH, €CIIH OPraHu3aTop
OTKPBITBIX TOPTOB OTKA3AICA OT UX NPOBSACHUA ¢ HAPYIICHUEM YKA3aHHBIX CPOKOB,
OH O0fA3aH BO3MECTHTh YYAaCTHHKAM TOHECEHHBIA HMH PEATbHBIA yIIepo, a
OpPraHu3aTop 3aKPBITOrO ayKUMOHA WIH 3aKPBITOTO KOHKypca 00f3aH BO3MECTHTH
MPUJIAICHHBIM UM YYACTHHUKAM PEanbHBIA yriepd HE3aBUCHMO OT TOrO, B KaKOH
CPOK IMOCJIE HAMPABJIEHUA U3BEIIEHNA NOCIEA0BAN OTKA3 OT MPOBEAECHUSA TOProB.

[lo MHeHMIO 3adBHTENA, OCMAPUBAEMBlE HOPMBI MPOTHBOPEYAT CTaThaM &
(wacte 1), 34 (wacte 1), 35 (uacte 3), 45 (uacte 1) u 46 (wacte 1) Koncruryimu
Poccniickoii ®enepauun, mnockombky nyHKT 4 ctate 445 T'K  Poccuiickoid
(denepaunu He OTPAaHHYMBAECT BO3MOKHOCTD MOHY)KAEHHSA K 3aKTIOUEHUIO JOTOBOPa
UCKJTFOUHTEIIFHO HA OCHOBAHMH PCIICHHA CY/a M TO3BO/ECT AHTUMOHOMOIBHOMY
OPraHy B HE NPESAYCMOTPEHHBIX 3AKOHOM CIIy4asx TPeOOBaTh 3aKIFOUEHHA JIOrOBOPA
B aIMUHHCTPATHBHOM MOPAIKE, a OCTANbHBIE MOMOKEHUA — B HX B3aMMOCBA3H U MO
CMBICITY, TPHAABAEMOMY WM CyACOHOI NPaKTHKON, — OrpaHWYHBAIOT CBOOOTY
JIOTOBOpAa B TPAKAAHCKOM 000pOTe M JOMYyCKAKOT MNPUHYXKICHHE OpPTaHM3aropa
TOProB K 3aKTIOYEHHIO JOTOBOPA C €AMHCTBEHHBIM YYAaCTHHKOM TOPrOB, JAKe ECNH
TOPrU MPU3HAHBL HECOCTOABIIAMUCH.

1.1. AO «CO E3C» B cootBercTBUM ¢ DeAcpabHBIM 3aKOHOM OT 18 miofs

2011 roma Ne 223-®3 «O 3akymkax TOBapoB, paloT, YCIYT OTAENBHBIMH BHAAMH
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IOPUAMYCCKUX JIMI TIPOBOMWIO B HICKTPOHHOH (OpME KOHKYPC Ha TPaBo

3aKTIOYUTH AOTOBOP O BBITIOTHEHHH paloT Mo yOOpKe TEPPHTOPUH OT CYXOil TpPaBhl,
MOBPEXKAECHHBIX (BRICOXIUNX) AEPEBBEB U KYCTAPHUKOB, MyCOpa U MPOYNX TOPIOYNX
MATEPHAJIOB, /I Y€TO HA CaiiTe zakupki.gov.ru ObUIH ONYOIHKOBAHBI H3BEICHHE U
KOHKYpCcHas JokyMeHTauus. OpraHi3aTopoM TOProB Ha OCHOBAaHHH MYHKTA 5 CTaTbu
447 TK Poccuiickoii Meaepalii W YTBEPKOSHHOTO MM IOJIOKEHHS O 3aKyMKax
NPUHATO PCIICHUE O MPH3HAHWA TOPTOB HECOCTOABIIMMHCA, TOCKOJIBKY K YIACTHIO B
KOHKypce Obla AOMylIeHa JIWIb OAHA 3aiBKa. JoroBop Ha BBEIMOMHEHHE paboT Mo
yOopke Tepputopun Mexay AO «CO E3C» m X034HCTBEHHBIM OOIIECTBOM,
MOAABIINM 324BKY, HE 3AKITOYAJICA, H TOCICAHES 00PaTWIIOCh B AHTHUMOHOIIOIBHBIE
opraH ¢ xanodoit Ha acicTBua AQ «CO E3C», BHPA3sUBUIHECA B HE3AKITIOUCHUH C
HHM JOTOBOpA.

Ynpaencuue deaepanbHOH aHTUMOHOMIONBHOH Cy:kOBI M0 Tropoay Mockse
NpU3HAIO XKamody O0O0CHOBAHHOM, ¢BOuM mpeamucanuem 00s3ap AQ «CO E3C»
3aBEPIUNTE MpOLEAYPY 3aKynku. IIpu 510M oTMeueHo, uTo u3 HOpM ['paxaaHckoro
kogekca Poccuiickoii @egepauii BBHITEKaeT OOS3aHHOCTh 3aKa3uHKa 3aKITIOYHTH ¢
HCTIOJIHUTENICM JIOTOBOP 1O PE3YNBTaTaM HECOCTOSBINEIOCS KOHKypCa, a OTKa3
3aKazyhka OT 3aKMOYEHHA JOTOBOPa ABNAETCA 3MOYNOTPeONEHHEM TIPaBOM H
HapywaeT NyHKT 2 4yactd | crateu 3 ganHoro deaepalbHOro 3aKOHA, B CHIY
KOTOPOTO TPH 3aKyNKe TOBApOB, pPadoT, YCIyr 3aKa34UKH PYKOBOACTBYIOTCA
NMPUHLMIIAMH PaBHOTIPABUA, CTPABEAJIMBOCTH, OTCYTCTBUA JUCKPUMHHALUH U
HeOOOCHOBAHHBIX OrPaHWY€HHH KOHKYPEHLHMH MO OTHOLIEHHWIO K YYacTHHUKaMm
3AKYTIKH.

AQ «CO EDC» ofpatwioch ¢ 3af4BJICHHEM O MPWU3HAHUM PEIICHUS U
MPEeANUCAHNs AHTUMOHOIOJIBHOTO OpPraHa HeASHCTBUTETBHBIMM B ApOHTPasKHBIN
cyn roposa MOCKBHI, KOTOPBI B YAOBIACTBOPCHUHM TPeOOBaHMIT OTKA3al, ¢ 4YeM
COMIACHITUCH CYJABl aNe/ULIIMOHHON M KAaCCAIMOHHON wMHCTaHiwmii, B xone
paccMOTpeHHA JeNa 3adBUTENh YKa3biBall HA OTCYTCTBHE Y HEro 0O0A3aHHOCTH
3aKJTIOYUUTE JIOTOBOP, MOCKOJIBKY KOHKYPC OBLT MPW3HAH HECOCTOABIIMMCA. OMHAKO
CYABl COCJIAINCH HA TO, YTO KOHCYHBIM PE3YJIFTATOM TOPrOB, JAXE MPH3HAHHBIX

HECOCTOABIOUMHCA, TIPH YCIIOBHH COOTBCTCTBHA 3adBKH, IOJAHHOH €JHMHCTBEHHBIM
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YUACTHUKOM, TPEOOBAHMAM 3aKYNOUHOW JOKYMCHTAIMH ABISCTCA 3AKITIOUCHUE

JOTOBOpA C 3THM y4YacTHHKOM. B mepenaue kaccaumonHoit kanodsr AO «CO EDC»
1)1 paccMOTpeHHus B cyaeOHoM 3acegannn CyneOHOoM KONIETHH MO SKOHOMHUYECKUM
cnopam Bepxosnoro Cyna Poceniickoit @enepaimu oTkazano.

1.2. 3adBUTENb MPOCHUT MPH3HATh HEKOHCTUTYLHOHHBIM MYHKT 4 cTaThH 445
I'K Poccuiickoii ®egepaumm — Kak JONYCKAOIWIUA, HA €ro B3rAd, HeE
NPSAYCMOTPCHHYIO 3aKOHOM  BO3MO)KHOCTH JUIA  aHTHMOHOIMOJNBHOTO  OpPraHa
TpeboBaTh 3aKMOUEHHA AOTOBOPA B AOMMHUCTPATHBHOM TMOPAIKE MYyTEM BBIAAYH
0053aTeNBHOTO A UCTIONHEHNS TpeanucaHua. Mexay TeM, BONpeKd TpeOOBaHUAM
crarcit 96 u 97 denepanbHOTO KOHCTHTYITHOHHOTO 3aKkoHa «(O KOHCTHTYIIHOHHOM
Cyne  Poccuiickoii  deacpammmy, NOpeACTAaBICHHBIMM — MaTepHajlaMH  HE
MOATBEPKAACTCA TPUMEHEHNE B JENe ¢ YYacTHEM 3adBHUTENA HA3BaHHOH HOPMEL,
YCTAHABJIMBAOLICH CyAeOHBII MOPSAOK TOHYKICHHSA K 3aKIIOUCHHIO JIOTOBOPA, A
MOTOMY HPOH3BOACTBO MO HACTOAIIEMY AEITY B 3TOH Y9ACTH MOJICKNAT MPESKPAIICHHIO.

Koucruryuuonnsiii Cya Poccutickoii denepalin HEOJHOKpaTHO OTMeUal,
YTO OCMapUBaeMble noyioskeHua crateit 432, 438 n 448 T'K Poccuiickoii Meaepauyn
HATIPABJICHBI HA 3AIMTY TPAaB M 3aKOHHBIX WHTEPECOB YUACTHHKOB TPAXKIAHCKOIO
000poTa, BKMOYAad YYaCTHUKOB TOProB, Ha JOCTHKEHHE HeoOXOoAuMOoi
OMpPEAENeHHOCTH B OTHOLIEHHH YCJIOBHH JOTOBOpPAa W MOMEHTA €T0 3aKITFOUYEHHA
(onpenencHua ot 29 mapta 2016 rona Ne 523-0O u Ne 524-0, ot 28 despans 2017
roga Ne 401-O, ot 27 wmona 2017 roga Ne 1368-O u ot 27 ¢enpana 2018 roaga
Ne 426-0). Bmecte ¢ TeM o3HaueHHBIE MOJOXKEHHA, MPHUMEHAEMBbIE B CHCTEMHOM
CBSI3W, MOLYT BBICTYNATh TIPSAMETOM KOHCTHTYI[HOHHOTO HOPMOKOHTPOJIS B
ykazaHHOM B skanmode AO «CO E3C» acmekre, MOCKOIBKY HA WX OCHOBAHHH
pewiaerca Bompoc 00 OOA3aHHOCTH JIHLA, OCYILIECTBIAIOILETO 3aKYMKH B
cootBeTcTBUM ¢ DenmepansHpiM 3ak0HOM «( 3aKynkax TOBapoB, pabot, yemyr
OTACTBHBIMHA BHIAMH KOPUIMYCCKUX JIHII», 3AKITIOUHTh B CJIYYAC MPU3HAHUSA TOProB
HECOCTOABLIMMHUCA JOTOBOP ¢ €OMHCTBEHHBIM YYACTHUKOM TOPTOB, €CITH JAHHBIN
BOIPOC HE PEIISH HHBIM O0Pa30M B CHICIMATIBHOM 3aKOHOIATCNIBCTBE.

Takum oOpazom, npeaMeroMm paceMmotperua KoncruryimonHoro Cyma

Pocceniickoii deaepaunu no HaCTOAMIEMY AETY ABIAIOTCA MyHKT 2 ¢TaThd 432, MyHKT
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1 crarbu 438, nynHkr 5 crarem 447 u nynkr 4 craren 448 T'K Poccwuiickoii

(denepauyi, HA OCHOBAHMM KOTOPBIX B HMX B3aMMOCBA3M pelIaeTcs Bompoc o0
00S3aHHOCTH JTHLA, OCYLIECTBILIOLIEro 3aKYNKH B cOOTBETCTBHH ¢ (denepanbHBEIM
3akOHOM «() 3aKyMKax TOBApPOB, PadOT, YCJAYT OTASIBHBIMUA BHAAMH IOPHAMUCCKUX
JHL», Ha 3aKIOUYeHHe ¢ KOTOPHIM JOTOBOpa MpoAakH (MOCTaBKH) TOBApOB,
BBIONTHEHNS paboT, OKa3aHUA YCIYT MPOBOAATCA KOHKYPEHTHBIE TOPTH, 3aKTIOYHTh
TaKO# JIOTOBOP — B ¢IyYa¢ MPU3HAHHUA TOPTOB HECOCTOSBIIMMHUCA — ¢ €TAHCTBEHHBIM
YYACTHHUKOM TOPTOB, €CJI JAHHBIH BOMPOC HE PELIEH UHBIM 00pa3oM B CIIELIHANBEHOM
3aKOHOJATENbCTBE.

2. Cornmacuo Koncturyimu Poccuiickort denepanmm kakaplii IMECT TIPaBo Ha
CBOOOTHOE¢  HCHOB30BAHME CBOWX  CHOCOOHOCTEH ©W  HMMYIIECTBA A
NpeANPUHAMATENBCKOH M HHOH He 3amnpellieHHON 3aKOHOM 3KOHOMHYECKOMH
neaTenbHOCTH, B Poccun rapaHTUpyIOTCa €IMHCTBO 3KOHOMHYECKOTO MPOCTPAHCTEA,
CBOOOMHOEC TEPSMEIICHHE TOBAPOB, VCIYT U (PMHAHCOBBIX CPE/ACTB, MOMACPKKA
KOHKYpPEHLHH, a SKOHOMHYECKasA AeATENbHOCTh, HANPaBlieHHad HA MOHOMOMH3ALHIO
H HeJOOpOCOBECTHYIO KOHKYPEHIHIO, He AoTyckaeTcs (cTaThd 8, uacThb 1; ctaTes 34).
Ilo cMpicny npuBeacHHBIX npeanucanuii Koncrurynuu Pocceniickoi deneparmm Bo
B3aMMOCBA3H C ee cTathimu 2, 17, 18, 45 u 75' B PoccHH MOMKHBI CO31aBaThCA
MaKCUMANBHO ONMarompuATHBIE YCJOBHA A (DYHKUMOHHPOBAHWS 3KOHOMHYECKOMH
CUCTEMBI B ICTIOM, /IS YCTOHYMBOTO YKOHOMHWUECKOTO POCTA CTPAHBI M MOBHINICHNS
OnarococTOAHUS TpakKJaH. JTO MpeanonaraeT CTHMYJHPOBAaHHE PHIHOYHOM
5KOHOMHKH, OCHOBAHHOI Ha TMPHHLUMIAX CAMOOPTAaHH3aLMH  XO3AHCTBEHHOMH
JEATCIIBHOCTH TIPSANPUHUMATENICH KAK €€ OCHOBHBIX CYOBEKTOB, W TIPHHATHE
rocyJapCTBOM CICIHANIBHBIX MEP, HANPABJICHHBIX HA 3AIIATY WX MPAB U 3aKOHHBIX
HHTEPECOB, HA ONTHMH3AUMIO TOCYIAPCTBEHHOTO PETYJIMPOBAHUA SKOHOMHYECKUX
OTHOIICHUH,

Coobpa3yach ¢ KOHCTUTYIIMOHHBIMM HOPMaMH O CB0OOO/IE YKOHOMHUECKOM
JeATenbHoCTH, |'pakaanckuii kogexke Poccuiickoil @eaepauny Ha3bIBaeT ¢BOOOAY
JIOTOBOPA OJHUM W3 OCHOBHBIX Haual TPAKIAHCKOTO 3AKOHOJATENBCTBA (IMYHKT 1
crate 1). B TO k¢ BpeMs B CHIy TPHHIIAIA CHPABESITHMBOCTH, TPOABJISIOIIEIOCS,

KpOME TIPpOYETO, B OamaHce Inpae H o0g3aHHOCTel Beex YUaCTHHKOB PBIHOYHOT'O
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B3aUMOJCHCTBHUA, CBOOOJMA, MPW3HABacMasd 3a JIHIAMH, OCYILCCTBILIOIIMMU

NpeANPUHIMATENBCKYIO W HHYIO HE 3alpelleHHYI0 3aKOHOM 3SKOHOMHYECKYIO
JOEATENBHOCTh, 4 PABHO TAPAHTUPYEMas MM 3aIlUTa AOJDKHBI OBITh YpaBHOBEIIEHBI
OOpAIICHHBIM K 3THM JIMIIAM TPSOOBAHMEM OTBCTCTBCHHOTO OTHOUISHWA K MPaBaM H
CBOOOAAM TeX, KOTO 3aTparuBaeT uX XO3AiCTBEHHAA AEATENBHOCTD.

3anper 3KOHOMHYECKOH NeATeNbHOCTH, HANPaBJIEHHOH HA MOHOMOMH3ALHUIO U
HEIO0POCOBECTHYI0 KOHKYPEHIHIO, NTOAPA3yMEBACT BO3MOKHOCTD NPUMEHEHHUA MED
roCyJapcTBEHHOTO BO3JEHCTBUA K JHLIAM, HApYLWIAKOWIAM AHTHMOHOMONBHOE
3aKOHOJATENBCTBO, UTO BEITEKAET U3 ¢TaThH 17 (dacTth 3) KoHcturyuun Poccuiickoi
Deneparmn  (COTJIACHO KOTOPOH OCYIIECTBIICHHE TpaB M CBOOOA 4YENOBEKA U
rpaxk/IaHHHA H¢ MOXET HapYyINaTh MpaBa H ¢BOOOABI APYTHX JIMI[) U caMo 10 ¢ede He
MOKET PacCMaTPHUBAThCA KaK HETIPABOMEPHOE OTPAHHYECHHE KOHCTUTYLMOHHBIX TIPaB
u CBOOOA. 3aKOHOMATENb, PETYIHPYA 3TY ¢hepy OOMICCTBCHHBIX OTHOUICHUHN, MOKET
U JOJDKCH TIPEIYyCMATPHBATh MEPH, 0OCCICUNBAIOIING TOVICPKKY KOHKYPEHIMH U
CBOOOABI SKOHOMHYECKOH JeATENBHOCTH.

3. Topru — cneunduuecknii cnocod COBEPIIEHUA CAENKH TMOCPEICTBOM
NPOBEACHHA KOHKYPCA WM ayKimoHa. Vcnone30BaHHe B OMPEACICHHBIX CIIydYasx
KOHKYPEHTHBIX MpoLeayp 0T00pa KOHTPareHTOB ABIAETCA OOMIEMUPOBOH MPAKTHKOM
U OOyCmoBNeHO: HeoOXOONMOCTBIO YAOBJIETBOPHTH HHTEpeC 3aKa3uhka B
3AKJIFOUCHAN IOTOBOPA HA JIYUINHX I HErO YCIOBHAX M ¢ JIVYIIAM KOHTPAr¢HTOM;
3aJa4aMd  3alUTBl KOHKYPEHLMH; LENbI0 MpoWIAKTHKA  KOPPYNLUMOHHBIX
npaBoHapylweHuid. KOHCTUTYTHBHBIM 5I€MEHTOM TOPTOB, KaK PperyJHpyeMbIX
IPOXKAAHCKHM 3aKOHOJATSIIBCTBOM, TAK M TPOBOJHUMBIX B COOTBETCTBUH ¢ HOPMaMH
MHBIX OTPAcIeii paBa, CIy>KHUT COCTI3ATSIBHOCTE, KOHKYPSHTHAA Oophia.

Cornacno myHkry 6 ctatbu 447 'K Poccmiickoii ®eaepauyu mnpaBuia,
IPSAYCMOTPCHHBIC €T0 CTaThaMu 448 u 449, NpUMEHMIOTCA K TOPTaM, ITPOBOUMBIM
B EMAX 3aKFOYCHHA JIOTOBOPOB HA MPHOOPETECHHE TOBAPOB, BHIMOJHEHWE padoT,
OKa3aHHE YCIYT WIH TpUOOpeTeHHe HWMYIUECTBEHHBIX TIPaB, €CIM HMHOE He
YCTAHOBJICHO 3aKOHOM WJIH HE BHITCKACT W3 CYIICCTBA OTHOUICHHH. DTO YKA3aHHE
O3HAYACT BO3MOXHOCTh KOHKPCTH3AIMH TPOICAYPH TOPTOB B  CICHHAIBHOM

3aKOHOAATENbCTBE. K TAKOBOMY, B YaCTHOCTH, OTHOCATCA (DeﬂepaﬂbHHﬁ 3aKOH OT 5
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anpena 2013 roma Ne 44-®3 «O kOHTPAKTHOH cHCTEME B c(pepe 3aKYIIOK TOBApPOB,

paboT, ycnyr And olecredeHus TOCYAAPCTBEHHBIX W MYHHULMMANBHBIX HYXI» H
®denepanpHbiii 3akoH «O 3aKyMKax TOBApOB, paboT, YCIYT OTAECNBHEIMH BHAAMH
IOPUANMYCCKHUX UL, KOTOPHIH 1 Ob1T mpuMeneH cyaamu B aene AO «CO EBC».

B cpoo ouepenp, myHkr 5 ctateH 447 TK Poccuiickoii ®enepauuu,
YCTAHABIMBAA, YTO AayKUHMOH M KOHKYPC, B KOTOPBIX YYacTBOBal TOJIBKO OAMH
VYACTHHK, TIPU3HAIOTCA HECOCTOSABIIUMUCA, HE PETNIAMCHTUPYET, KAaKUE KOHKPETHO
MOCNIEACTBUA MOTYT HACTYMATE B Cydae MPU3HAHUA TOProB HECOCTOABILUMHCA. ITO,
OJHAKO, HENB3A CYMTATh MPOOENOM B 3aKOHOAATETBHOM PETYJIMPOBAHUN — UCXOA U3
IPUPOABI JAHHOU OOINEH HOPMEBI, PACCUUTAHHON Ha NMPUMEHCHHES MPH OTCYTCTBHH
CHCUUAIIBHOTO PETYINPOBAHUA. B OTAENBHBIX KE¢ 3AKOHAX TAKWE IOCIECACTBUA
3aKOHOJaTenb mpeaycMoTpen. Hanpumep, B uvacth 5 ctathl 52 PemepanabHOro
3akoHA «(O KOHTPaKTHOW cuCTeME B cepe 3akynok ToBapoB, padoT, ycnyr s
00eCIICUCHUA TOCYIAPCTBCHHBIX M MYHHUITMIABHBIX HY) YCTAHOBJICHO, UTO MOCTIC
MPU3HAHUA TOPTrOB HECOCTOABLIMMHCS JOTOBOP C €AWHCTBEHHBIM WX YYACTHHUKOM
3aKTI0YAETCd B paMKax MpOLeAYpbl OCYLIECTBICHHA 3aKYNKH Y €AUHCTBEHHOTO
MOCTABINMKA (TIOAPAAYHKA, HCITOJTHATEIA ),

3.1. Lensio TOProB Kak MIOPUAHYECKOH MpOLEAYPHl ABNAETCA BBIABJICHHE
MPETEHACHTA Ha 3aKTIOUeHHe JOTOBOPa, KOTOPBIH cnoco0eH NpeAIoKHTh HauOomnee
NPUEMJIEMYK) — BBICOKYI) WJIM HM3KYIO — IEHY (IIPH MPOBSACHWHM AYKIMOHA) WIH
Jy4lINe YCIOBUA AOrOBOpa (MpH MPOBEIEHHMH KOHKYypca) U TeM caMbiM HamnOonee
MOJIHO YAOBJIETBOPUTH MHTEPECH KaK OpPraHH3aTopa TOProB, Tak H MoOeAUTENA, a B
HEKOTOPBIX CIIy4Yasix U TPETHUX JINLL,

OcymiecTBsis perynupoOBAHAE SKOHOMHUYECKON ACATEIFHOCTH, 3aKOHOAATEb,
KaK MpaBHJIO, HapAAy C MPUHLMMNOM CBOOOAB AOTOBOPA OPHEHTHUPYETCA M Ha
KOHCTUTYITMOHHOEC TPCOOBAHUE TOMICPKKN KOHKYpeHIHH, Tak, B uactu 1 ctatem 17
denepanbroro 3akona ot 26 mona 2006 roga Ne 135-D3 «O zamure KOHKYPSHIIUN»
NMpeAYCMOTPEHO, YTO TIPH MPOBEIEHHUH TOProB, 3ampoca KOTHPOBOK LIEH, 3ampoca
[IPEUIOKCHHI 3aNPEINaOTea ACHCTBHA, KOTOPBIC MPUBOAAT WIH MOIYT IPUBECTH K

HSAOMYIUCHUIO, OTPAHHYCHHIO WIH YCTPAHCHHIO KOHKYPEHIMH, B TOM 4YMCIE
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HAPYIICHUE MOPSIIKA OTPEACSICHU TIOOCAUTENA I TIOOSAUTENCH TOPTOB, 3ampoca
KOTHPOBOK, 3aMpoca npeaioskeHnii (myHkT 3 ).

3agBUTENh MO HACTOALLEMY JAeTy MOojaraer, YTo O0S3aHHOCTh 3aKTIOUHThH
JIOTOBOP ¢ OIPEACICHHBIM JIMIOM ABIAETCA HCKIIOUCHUEM W3 NPUHIATIA CBOOOBI
JOTOBOpa (TOUHEE, cydaeM OrpaHHYEHHA STOro MPHHLMIA) U OHO JOJIKHO OBITh
NpAMO NpeaycMOTpeHo 3akoHoM. Ho BTopoii Te3uc 3adBUTENA, JIEKALIHH B OCHOBE
€ro MO3UINH, COCTOUT B YTBEPIKACHHH, UTO MPU3HAHUE TOPrOB HECOCTOABITHMECS
O3HAYAET OTCYTCTBHE Y HHUX IOPHINYECKUX MOCIEACTBUIN, a 3HAUNT, BOIJIOKEHHE
Ha OPraHH3aTopa TOProB OO0A3aHHOCTH 3aKIIOYMTh AOTOBOP ¢ €AMHCTBEHHBIM
MOCTABMIMKOM (TIOAPAAIHKOM, UCTIOIHUTEICM ) B MPHHITAIIE HEBO3MOKHO. Meskmy
TEM TAKOH BBIBOJ HE BBITEKACT ¢ HEM30C)KHOCTBIO M3 HmyHKTa 5 ctareu 447 ['K
Poccutickoii ®eaepauuu.

B O6meit yactu I'paxkmaanckoro xoackca Poccuiickoit ®eneparmn, xoTopas
BKJIFOUYAECT B ¢€Os 00mme A rpask JaHCKOTO 3aKOHOAATENBCTBA HOPMBI O TOPTax, B
PaBHOM CTEeMeHH MPUMEHUMBIE KaK K 00A3aTeNIbHBIM, TaK U K AOOPOBONBHBIM
TOpraM, MyHKT 5 ctarbu 447 wMeeT UeNb, XapaKTepHYIO And OOMMX HOPM
rPpaKJAHCKOTO MPaBa, AONYCKAKONIMX HAJHYHE HOPM CIICHHAIBHBIX, KOTOPHIC
cogepskatcs nudo B OcobenHol yactu gaHHoro Kogekca, mnbo B Apyrux 3akoHax
(cratba 3 panHoro Kogexca).

Korma B cnemuambHOM 3aKOHOJATCIBCTBE OTCYTCTBYST YKA3aHHE Ha
MOCNAEACTBUA MPH3HAHWUA TOProB HECOCTOABILMMHUCA, (PAaKT MNpU3HAHHA HX
TAKOBBIMH O3HAYaeT, YTO OHH HE MOTYT BlIeYb KOPHIHYECKHX MOCIEACTBHIA
HMCHHO Kak cnerupuyeckuit ¢nocod zaxmoucHus caenku. HaseaHHas Hopwa,
OJTHAKO, HE TPEMATCTBYET BO3HHKHOBEHHIO — 33 paMKaMH COOCTBEHHO
MPaBOOTHOILIEHUH MO OPraHN3aliy ¥ MPOBEASHHUIO TOPrOB — PA3IMYHBIX MPaBOBBIX
MOCACACTBAH MPHU3HAHHWA TOPrOB  HECCOCTOABIIMMHCA MPUMCHHTCIBHO K
KOHKPETHBIM BHJAM TOPrOB, HE MEIIACT YCTAHOBJCHUK) TAKHUX MOCHCACTBHI
3aKOHOJaTeNeM (KOTOpBIii MpH 3TOM YUMTHIBAET BHJ TOPTrOB W TPHPOAY
BO3HHKAIOIIUX OTHOIICHWH ), YTO H NPOUCXOANT MPU NPHHATHH 3aKOHOAATCIIBHBIX
AKTOB O TEX WIH HHBIX TOPrax, a B CIIyYadx, NPEAYCMOTPEHHHIX (heaepabHBIM

3aKOHOM, TaKHE€ TIOCICACTBEHA MOIYT VYCTAaHABIHBATBCA B OJOKYMCHTAXx,
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PETIAMEHTHPYIONIMX TOPAIOK MPOBEJACHHSA TOPIOB, B YACTHOCTH B IOJIOXKCHHH O
3aKyIKe, YTBEPKIAEMOM 3aKa3uukoM (ctaThs 2 MeaepanbHOro 3akoHa «O
3aKyIKax TOBAapOB, padoT, YCIYr OTAENbHBIMUA BUOAMH FOPUIUYECKHX JIHLI ).

Bonpoc ke 0 TOM, B Kakoil Mepe 3aKOHOAATSNIB JOJDKSH ONUPAThCA Ha
KOHCTUTYLUHOHHO 3HAYMMBIE TPUHLHUIB CBOOOABI AOrOBOpPA, HEAOMYCTHUMOCTH
MPON3BOJIBHOIO BMEILIATENBCTBA B YAaCTHBIE AENa, aBTOHOMHH BONH YYAaCTHHKOB
rpakJIaHCKOTO 000poTa, HEOOXOAUMOCTH OCECIPENATCTBCHHOTO OCYIICCTBIICHHSA
rpaXJAHCKHUX TpaB, 3aBUCUT OT OTpaciy 3aKOHOAATENbCTBA, LeNell W 3amadu
CMEUHATIBHOTO 3aKOHOAATENBCTBA, MCMONB3YIOLWIETO MEKOTPACTEBOH HHCTHUTYT
TOPTOB.

CnenoBarenpao, c¢am 1o c¢eb¢ myHkr 5 cratem 447 TK Poccuiickoi
denepauuun, ABAAACH OOLIEH HOPMOW, He TMPOTHBOpedYHT KoHCTHTYLMH
Poccniickoit deaecpaiyiu, NOCKONBKY HE HCKIIOYAET BO3MOKHOCTH 3AKPCIUIATH B
CICIMAIBHOM 3aKOHOAATEIIBCTBS PA3JIHUHBIC TPABOBBIC MOCICACTBUA TIPU3HAHHS
TOPrOB HECOCTOABLIUMUCA. BO B3aMMOCBA3M ¢ HUM HE MOKET MPUAABATHCA WHOE
3HaY€HHe W MYHKTY 2 cTtatbk 432, myHkty 1 crateu 438 n nmynkty 4 cratbu 448
nannoro Koaexca.

3.2. Uenamu ®egepanbHoro 3akoHa «O 3akymkax TOBapoB, padoT, ycmyr
OTOENBHBIMH BHIAMH IOPHIHYECKHX JIHL» SBISIOTCA oOecreueHHe eaHHCTBa
IKOHOMHUECKOTO TPOCTPAHCTBA, CO3/MAHHE YCIOBHI IS CBOCBPEMCHHOIO W
MOJHOTO YAOBNETBOPEHHA NOTPEOHOCTEH HOPUIUYECKHX JIHL, OCYLIECTBIAIOMMX
3aKYIKH B COOTBETCTBHH C HMM, B TOBapax, paboTax, ycimyrax, B TOM YHCHE I
IENCH KOMMEPUECKOro MCMOJIb30BAHNA, ¢ HEOOXOAMMBIMH MMOKA3ATEIAMH IICHHI,
KA4eCTBA W HAACKHOCTH, HDPEKTUBHOC HCIONB30BAHUE JCHCKHBIX CPEICTB,
pacliipeHHe BO3MOKHOCTEN YUACTHA IOPUAHYECKHX U (PUIHYECKUX JTHL] B 3aKYTIKE
TOBAPOB, PadOT, YCIYT JUIA HYX/ 3aKa3UHKOB U CTUMYJIMPOBAHUE TAKOTO YUACTHA,
pa3BUTHC  JOOPOCOBECTHOM  KOHKYPCHIIMH, 00CCICUCHHE TJIACHOCTH H
MPO3pauyHOCTH  3aKYMKH,  TNPeJoTBpalleHHe  KOPpYMUHMH H  JPYTHX
3MOYMOTPEONICHUH.

B cBasu ¢ 3atum ganvbiit OepepanbHBIil 3aKOH YCTAHABIMBACT OOIINC

MPUHLUMNEl 3aKYNKH TOBApoOB, pal0oT, YCIYT H OCHOBHEIE TPeOOBAaHHA K 3aKyTKe
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IOPUIUYCCKAMH  JIMIIAMHW, VKA3aHHBIMH B YacTh 2 €ro crarkm | w
XapaKTepU3YIOLIIUMHACA HATHYHEM NYOJHYHBIX 3JIEMEHTOB B CBOEM CTATyCe WJIH B
COCTAaB€ YYACTHHUKOB JIHOO BBHIMOJHEHHEM MYyOMHYHO 3HAYMMBIX (yHKUMA. Ilpu
3aKYMKE TOBApOB, padoT, yCAyr 3aKa3uMKH PYKOBOACTBYIOTCS TPHUHIIUIIAMHA
HHPOPMALMOHHONH  OTKPBITOCTH  3aKYMKH, pPaBHOMpPaBHA, CIPaBEeATHBOCTH,
OTCYTCTBHA AUCKPHMMHALMH W HeOOOCHOBAHHBIX OrpaHHYEHHI KOHKYPEHLMH IO
OTHOIICHHI) K YUACTHUKAM 3aKYIKH, IEJICBOTO H SKOHOMHUYCCKH 3(PPEKTHBHOTO
pacxodoBaHHA JEHEKHBIX CPeICTB Ha MpHOOpeTeHHe ToBapoB, paboT, yeayr (c
YUeTOM MpH HEOoOXOOAUMOCTH CTOMMOCTH >KM3HEHHOTO LHKJIA 3aKylmaeMoi
OPOAYKIMH) W PEANM3AlMH MEP, HANPABICHHBIX HA COKPAIICHHE W3JEPKEK
3aKA34YMKA, A TAKKE TIPUHITAIIOM OTCYTCTBHA OTPAHHMUCHWH JOMYCKA K YIACTHIO B
3aKylke NyTeM YCTAHOBIEHHS HEH3MepsieMbIX TpeOoBaHHH K ee yuyacTHHKAM
(gacte 1 cTaTteu 3).

BaxHo¢ 3HaucHu¢ B TaHHOM DeACpanbHOM 3aKOHE TIPHUAACTCA TONOKCHUIO
0 3aKyMKe — JOKYMEHTY, KOTOPBIH permaMeHTHPYET 3aKyMOYHYIO AEATENIBHOCTH
3aKa3ynKa U JOJDKEH coaepkaTh TpeGoBaHHA K 3aKYINKe, B TOM UHCIE MOPAIOK
onpeaencHu U 00OCHOBAHUA HAYANBHOW (MAKCUMANBHOM) IIEHH IOTOBOPA, TICHH
JOTOBOpA, 3aKMIOYaeMOT0 ¢ €JHHCTBEHHBIM MOCTABIIHKOM (HCIOJIHHUTENEM,
MOAPAOYMKOM), BKIIOYASA NOPAJOK ompedeneHus (POpMYNBl LEHBI, H APYrHe
CBA3AHHBIC ¢ OOCCICUCHNUEM 3aKYIKK NpaBuna (4acthb 2 ¢rateu 2). [lonoskeHuem o
3aKyMKe TMpPeayCMaTPUBAIOTCA KOHKYPEHTHBIE H HEKOHKYPEHTHEBIE 3aKYIKH,
YCTAHABIMBAETCA MOPAJOK HX OCYILECTBIEHHA ¢ YYETOM MpeANHCaHHi AAaHHOTO
denepanbHOro 3aK0Ha (9acTh 2 ¢TaThH 3).

dakTryecku 10 00BEMY PEryHPOBAHUA TOJOKEHHE O 3aKYNKE NPHU3BAHO
BOCITOJIHUTb KPAaTKOCTb PETYINPOBAHHUA COOCTBEHHO 3aKYMOYHOH IEATENBHOCTH B
naHHoM DenepaTbHOM 3aKOHE, 3TO BRIPAXKACTCA B BHIOOPE KaK CIIOCOO0OB 3aKYIKH,
TAK U — B OYEPUYCHHBIX 3aKOHOJATCIIBCTBOM IPEACIIAX — HX COACPKAHHUA.
Homyckad pelleHHe Takoro poJa BOMPOCOB B MOJOKEHHH O 3aKYIKe,
3aKOHOMAATENIb T€M CAMBIM HE WCKIIIOYAET PEHICHHA B HEM M BOIpOca O
OCIICACTBUAX IPH3HAHUA TOPrOB HECOCTOABIIMMHCA, B TOM 4YHCIE B YacTH

BO3MOXKHOCTH HWJIH HeOOXOAMMOCTH 3aKIIOYHTH Joropop ¢ C€IWHCTBECHHBIM
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VYACTHHKOM TOProB. IIpM >TOM BakHONW (QYHKIMEH TOMOXKCHHA O 3aKYIKES

ABngeTcd o0ecnevYeHHe OTKPBITOCTH W MPO3PAaYHOCTH 3aKYMOYHOW MOJHTHKH
3aKa3yuka, B TOM 4YHCJE TYTEM pa3MEIleHHd TONOKEHHA B €OUHOM
nHpopManHoHHOI cucteMe (dacth | crateu 4 nanHoro denepanbHOTO 3aKOHA).

3.3. Ecnm opranu3aTOop TOpProB HMMeeT BO3MOXHOCTB BBIOOpa — nHOO
3aK/IIOYATh JOTOBOP C YYAaCTHUKOM 3aKyMOYHOW NpPOUEAYpPH, B OTHOLICHHUH
KOTOPOTO OBUIO MPUHATO PEUICHHUE O 3AKIOUCHWUM AOTOBOpa, MNO0 OOBABUTH €¢
MOBTOPHO, TO caMO Mo ce0e 3TO He BCTYMaeT B MPOTHUBOPEYHE C OCHOBHBIMH
Ha4yalaMH  [PaXKJAHCKOTO  3aKOHOJATENBCTBA, BKIIOYAd  OCYIIECTBIICHHE
IPOKAAHCKUX MpPaB CBOCH BONCH M B CBOEM HMHTEpPECEe M CBOOOAY AOTOBOpA.
TMonoGHEI MOAXOA  HAXOAUT HEKOTOPOS MOATBEPKACHHE B TPAKTUKS
TEPPUTOPHANIBHEIX OPraHOB aHTHUMOHOMOJBHOHN CIy:KOBl U B TIPAKTHUKE CYJOB, HE
uckmouas Bepxosusiit Cya Poccuiicko @enepanum.

OnHako, cyas 1o oTBeTy, nonyucHHOMY KonctutyimonneiM Cynom
Poccuiickoii ®epepaunn u3 BepxopHoro Cyama Poccuiickoii ®enepauun, B
cyneOHOI TpakThKe mnpeoblagaeT HMHOH MOAXO0A: MoJaya B TPOLECCE
OPraHWU30BAHHBIX TOPrOB C¢AWHCTBCHHOM 33sBKH, HE OTBCACHHOM 3aKYIMOYHOUN
KOMHUCCHENH W OTBEYAIOLIEH BCEM YCTAHOBIEHHBIM B 3aKYMOYHONH AOKYMEHTALMH
nmapaMeTpaM, AOTKHA MPU3HABAThCA YAOBIETBOPAIOIIEH HHTEPECAM OpPraHnu3aTopa
TOPTOB U NMOTOMY PACLEHUBATBCA KAK O0A3ATEIBHBIA NMOBOA [UIA 3AKIIOYCHHUA C
HUM AOTOBOPA, XOTA TOPTH ¥ MPU3HAHBI HECOCTOSIBIINMUCS.

ITockoneky MMeeT MECTO MPOTHBOPEYNBaid aAMUHUCTPATHBHASA U cyAeOHasd
MPAKTHKA, BO M30CKAHHE HEPABCHCTBA MEPE/ 3aKOHOM M CYJIOM HEOOXOIUMO —
OpUHUMAsA BO BHUMaHuE ctated 19 (wacte 1) m 55 (wacte 3) Koncturyuun
Poccuiickoii  ®epepauud — npuOerHyTh K  KOHCTHTYLHOHHO-IPABOBOMY
UCTOJIKOBAHHI) CHCTEMBI HOPM, COCTABJIAIOIIMX MPSAMET PACcCMOTPEHUA 10
HACTOAIEMY ACTY, HPES3IOMHUPYA, 4YTO BOJIS 3aKOHOJATENS OCHOBBIBASTCA Ha
KOHCTUTYLUHOHHO 3HAYMMBIX TPHUHLUMMAX MOAAEPKKH KOHKYPEHLMH, CBOOOIBI
JOTOBOPAa M HEHPHKOCHOBEHHOCTH COOCTBCHHOCTH, a TAKXKES HA MNPHHIMIC

IMPONOPHHAOHANIBPHOCTH,
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B mpakTuke NpUMEHEHHUA B3aUMOCBSI3AHHBIX HOPM NyHKTa 2 crtateu 432,

nyHkta 1 ctateu 438, nmyukta 5 cratbm 447 wm nyHkra 4 crateu 448 [K
Poccuiickoii  ®Denmepauun  gofkeH  olecnmeuHBaThbesAd  OanaHC — HMHTEPECOB
JIOOPOCOBECTHBIX OPTAaHU3ATOPOB U YYACTHUKOB TOProB. Haanmexkut yuuTHIBATH,
yro 4vactelo | crateu 17 @epepanbHoro 3akoHa «O 3alliTe KOHKYPEHLHH
3aMpelleHbl AeHCTBHSA, KOTOPblE MPUBOIAT WIH MOTYT MPUBECTH K HEAOMYILEHHUIO,
OTPAHWUYCHHUID WM YCTPAHCHWID KOHKYPCHIIMH, B TOM YHCIC KOOPAMHAIHS
OpraHu3aTopaMH TOProB WU 3aKa3UHKaMH AEATENBHOCTH X YYaCTHHKOB, a TAKKE
3aKTIOUEHHE COTJIALEHHI MEKAy OPraHu3aTOPaMH TOPTroOB U (MK ) 3aKa3UUKAMH C
VUACTHUKAMH 3THX TOProB, €CJIM TaKWE COMIAIICHUA HUMEIOT CBOCH MCIBIO
OTPAHWYCHHE KOHKYPEHIMM MU (WIM) CO3AAHHE NMPSUMYIISCTBCHHBIX YCIOBHM VIS
KaKUX-TUOO YYAaCTHHKOB JIMOO MOTYT MpHUBECTH K 3ToMy. B cnywasx mogoOHOro
MOBEACHHUS OpPraHM3aropa TOPrOB JAOIMYCTHMA 3alllMTa HHTECPECOB YYACTHHKA
TOPTOB, OCHOBaHHaA Ha mnpuMcHeHHH TpeOopanua mnyHkra | crateum 10 TK
Poccuiickoii @eaepaunun 0 HEJOMYCTHMOCTH HCHOJB30BAHUA TPAXKAAHCKUX MPaB
JUIS OTPAHHYEHHA KOHKYPEHLIHN.

Bo3smOxHOCTE OrpaHwueHus ¢BoOOABI AOrOBOpAa OPraHH3aTOpa TOProB
MyTeM TOHYKAEHUA K €r0 3aKIIOYEHHID C €AWHCTBEHHBIM YYACTHUKOM TOPTOB
npeaycMOTpeHa 4acTelo 5 cTaTbd 52 (MemepanbHoro 3akoHa «(O KOHTPAKTHOM
cucteMe B cdepe 3aKynmok ToBapoB, pabor, yeayr g obecneueHHs
roCyJapCTBEHHBIX W MYHHLHWNANBHBIX HYKI» C YYETOM 33Jad JaHHOTO
(deaepanbHOrO 3aKOHA, KOTOPBIE MPEANONaraloT HE TOJMBKO TMOAAEPKKY
KOHKYPCHITHH, HO W TOBBIIEHHE 3(PPSKTUBHOCTH 3aKYMOK ¢ HCTOIB30BAHHEM
OIO/DKETHBIX CPEACTB. B oTnuume OT MpPaBOOTHOIICHMIA, CKIAABIBAIINMXCA Ha
ocHoBe HOpM naHHoro ®enepanpHOro 3akoHa, opraHuzarop o00A3aTeNbHBIX
TOPTOB, NMPOBOJAMMBIX B COOTBETCTBHU ¢ DeacpanbHbIM 3ak0HOM «O 3aKynkax
TOBApPOB, pPAbOT, YCIYr OTACIBHBIMH BHIAMH HOPHAWYECKAX JIHID, JOJDKEH
PYKOBOACTBOBATBCA ~ MONOKEHHEM O  3aKylmke, a  YNOJHOMOYEHHBIE
rOCYJAAPCTBEHHBIC OpraHel, cieayd TpeboBanusam ctarem 15 KoHcturymmum
Poccuiickoit ®enepanmu, HE BIIpaBe, HE CUUTAACH ¢ BOJICH OpraHM3aropa TOPros,

HapyliaTe TIPHHOHWIIBI ¢BO0OBI A0Oropopa, HEAOMYCTHMOCTH MPOH3BOJIBHOIO



14

BMCHIATEIIBCTBA B YACTHBIC Jiena, OECHPENATCTBEHHOIO  OCYILISCTBICHMS
rpaXx JaHCKUX MPaB.

TeMm He MeHee, XOTA JMUA, OCYLIECTBIAIOMNE 3aKYNKH B COOTBETCTBHH C
denepanbHbiM 3aK0HOM «O 3aKyNKax TOBAPOB, paboT, yCJIYT OTACIBHBIMHA BUIAMH
IOPUAMYECKUX JHL», HE ABMAIOTCA OpraHaMu MNyONUYHON BIAcTH, HaIH4He
nyONUYHBIX JJIEMEHTOB B HMX CTaTyce€ HIH B COCTaBe YYACTHHKOB JIHOO
BHIIOJTHCHHE WMMH OyONHYHO 3HAYMMBIX (QYHKIHHA BO  BCAKOM  CJIVYae
MpeanoaaraT TOBBILLIEHHBIE TpeOoBaHUA K YPpEryIMpOBaHHOCTH
MPaBOOTHOIIEHUH ¢ UX YYacTHEM ¢ YYETOM MPUMEHUMOCTH K TaKUM 3aKyTNKaM
TPeOOBAHNUA O TIOANCPXKAHUH AOBEPUA K JCHCTBHAM myOanuHBIX cyOBekTOB. He
JOJDKHBI  CO3ABATBCA M VCIIOBUA JUIS OTPAHWUYCHHSA KOHKYPCHIMM, IUIA
MPON3BOJIBHOTO YCMOTPEHUSA B MPAaBOOTHOLIEHHWAX, B KOTOPBIX 3aTpardBarOTCA
HHTECPSCHl WHBIX JIHI] — TOTCHIMATBHBIX TIOCTABIHKOB TOBApOB, paboT, yCiyr,
MOPOXAAKIICTO B TOM YHCIIC KOPPYNITHOHHBIC PHCKHA, COOTBETCTBCHHO, YCIIOBHEM
peaN3alid  YKAa3aHHBIX MPHHLMIOB ABJAETCA OTCYTCTBHE B MONIOXKEHHH O
3aKyIlKke TPEANHCAHMA, CO3JAIOLIUX YCJIOBUA AN JUCKPUMHMHALIMHA YYaCTHHKA
TOPTOB M HAPyMICHHUA ¢ro mpas. [1o3ToMy JAOKYMCHTAMH, PETIIAMCHTHPYIOIIHMH
3aKYMKH, BKJIIOYAaA COOTBETCTBYIOLIEE MMOMOKEHHWE O 3aKyMKe, He HJOJKHA
JOTYCKAThCA CHUTYaLUA, KOTAA 3aKa3yuK (OpraHu3aTop TOProB) AeicTBOBan OBl B
OTHOIICHHAX ¢ CIUHCTBCHHBIM YYACTHHKOM TOPTOB IO CBOEMY IPOH3BOJIBHOMY
YCMOTPEHHIO, Heé OCHOBAHHOMY Ha KaKOH-THOO pernaMeHTalMH, ONpeAcTeHHBIM
o0pa3oM MpeanmucHIBAIOWIE €ro MOBeAeHHEe TIpU MNPU3HAHHH  TOPTOB
HECOCTOABIIMMHUCSA B CBA3H ¢ OTCYTCTBHEM JPYTHX YUACTHHKOB TOPTOB.

4. Takum obOpazom, nyHKT 2 ctareu 432, myHkt | craren 438, nmyHKT 5
ctatb 447 u mynkt 4 cratbu 448 'K Poccuiickoit Megepalyi He MPOTHBOpeUaT
Koucrurymmu Poccuiickoit ®enepanmu, MOCKOJBKY 3TH HOPMBI — MO CBOCMY
KOHCTUTYIIHOHHO-TIPABOBOMY CMBICIIY H B CHCTCMHOI CBsi3n ¢ DenepalibHbIM
3akoHOM «O 3aKymkax TOBapoB, pa0oT, YCIYT OTAETbHBIMHA BHAAMH IOPUINYECKHX
JUAIY — HE TIPSANONaralT O0A3aHHOCTH 3aKa3uHMKa (OpraHm3aTropa TOPTOB)
3aKIOUHTH A0TOBOP, HA MPABO 3aKIIOUEHHA KOTOPOTO MPOBOIATC OOA3ATENBHBIC

TOpru, ¢ C€IHHCTBEHHBIM VYYAaCTHHKOM TOProe B Coviae HX TIIPpH3HAHHA
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HECOCTOABIIIMMHUCA B CBA3H C OTCYTCTBHECM JPYTHMX YUAaCTHHKOB TOPIOB, CCJIM B
MOJMOKEHNH O 3aKYTKe, NMPUHATOM B COOTBETCTBHUH ¢ JAaHHBIM {DemepanbHbIM
3aKOHOM, MPAMO MPeAyCMOTPEHO, YTO B 3TOM CJIydae JOTOBOP HE 3aKTIOUaeTCcs M
TOPTH TPOBOAATCA MOBTOpHO. Korga k¢ B HA3BAHHOM JOKYMCHTE MOA0OHOC
pelliecHHe BOMpPOca He MNpeaycMOTpeHO nubo JAomyckaerci MpOU3BONBHOE
YCMOTpEHHE 3aKa3uuka (OpraHu3aTopa TOProB) B BONPOCE O 3aKIIOYEHHH TaKOTO
JIOTOBOPA, TPU3HAHHE TOPTOB HCCOCTOSBUIMMECS HA YKA3aHHOM OCHOBAHWH HE
BJIEYET OTKa3a OT 3aKJIIOUYEHHA AOrOBOpa ¢ €AMHCTBEHHBIM YYAaCTHHKOM TOPIOB,
€Cli OOBEKTUBHBIX MPEMATCTBHIA K 3aKITIOYEHHIO JOTOBOPA C 3THM YYACTHHUKOM HE
UMEETCA (3aKa3UMK WMEET BO3MOXKHOCTHh 3AKIIOUHTh JOTOBOP ¢ ¢AMHCTBCHHBIM
VYACTHHKOM, MPEATIOKCHHC KOTOPOro ABIACTCS KOHKYPCHTHBIM, COOTBETCTBYCT
3aKYMOYHOH AOKYMEHTALMH, a OHA, B CBOIO OUepelb, HE OTPAHUYMBAET YCIOBHSA
JUTS1 CBOOOAHOM KOHKYPCHIIMH ).,

Hcxonas U3 U310:KEHHOTO U PYKOBOJCTBYACH CTaThaMu 6, 68, 71, 72, 74, 75,
78, 79 n 100 ®egepanbHOTO KOHCTHTYLHOHHOTO 3aKkOHA «(O KOHCTHTYUHOHHOM

Cyae Poccniickoit ®eapepaunn», Koncruryunonsnsiit Cyn Poccuiickoii ®eaepauun

NMOCTAHOBHI.

1. ITpusHate myHKT 2 cTateu 432, nyHkT 1 crateu 438, nyHKT 5 crateu 447
u nyHkT 4 cratbu 448 T'K Poccuiickoii ®egepauun He NPOTHBOPEYALIUMH
Koncturyuuu Poccuiickoit  ®deaepaunu, MOCKOABKY MO KOHCTUTYLHOHHO-
MPaBOBOMY CMBICITY 3THX HOPM B CHCTCMHOU cBA3M ¢ DeacpanbHBIM 3aKkoHOM «O
3aKyIKax TOBApOB, paboT, YCIYT OTAENBHBIMA BUAAMH FOPUANYECKHX JIHLI

He TpeAmnonaraeTcsas o0A3aHHOCTh 3aka3uWka (opraHusaTopa TOProB)
3aKJTIOYHTH I0TOBOP, HA TPABO 3aKITIOYEHHS KOTOPOTO MPOBOAATCA O0A3aTE/IbHEIC
TOPTrH, C €JUHCTBEHHBIM YYacTHUKOM TOPrOB B ClIy4Yae HMX TNpH3HAHHUA
HECOCTOABIUUMHUCA B CBA3H ¢ OTCYTCTBHEM APYTHX YYaCTHHKOB TOPIrOB, €CIH B
MOJOXEHUH O 3aKYINKE, NPHUHATOM B COOTBETCTBHHM ¢ JAaHHBIM DenepanbHbIM
3aKOHOM, IPAMO NPEAYCMOTPEHO, YTO B 3TOM ¢JIyda¢ JOTOBOP HE 3AKIIOYACTCS H

TOPTH IPOBOOATCA MMOBTOPHO,
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KOTAQ ¢ B HA3BAaHHOM JOKYMEHTE MOAOOHOE pEIICHHE BONMpOCa HE

npeaycMOTpeHo Jau00 JOMyCKaeTcA TNPOH3BONBHOE YCMOTPEHHE 3aKa3uHKa
(opranusaTopa TOpProB) B BOMPOCE O 3aKITIOUEHMH TaKOro AOTOBOPA, MPH3HAHHE
TOPTOB HCCOCTOABIIMMWCSA HA YKA3aHHOM OCHOBAHWH HE BJICUCT OTKaza OT
3aKTIOUEHHS] OrOBOpa ¢ €AWHCTBEHHBIM YYACTHUKOM TOPTOB, €CNTH OOBEKTHBHBIX
MPENATCTBUHN K 3aKTIOUEHHIO JOTOBOPA ¢ 3THM YYaCTHUKOM He MMeeTcsA (3aKa3uHK
UMEET BO3MOXHOCTH 3aKTIOUHTh JIOTOBOP ¢ €AWHCTBCHHBIM  YY9aCTHHKOM,
MpeIoKEeHHE KOTOPOTO SABNAETCA KOHKYPEHTHBIM, COOTBETCTBYET 3aKYMOUYHOM
JOKYMEHTAlHH, a OHA, B CBOIO OUepelb, HE OTPAHHYHBAET YCIOBUA AN CBOOOTHOM
KOHKYPCHIIUH ).

2. BwiaBneHHBIH B HacTOAmEM [[OCTAHOBICHHMM KOHCTHTYIIMOHHO-
MpaBOBOH CMEBICJ MyHKTa 2 craTbu 432, mynkta 1 cratbn 438, nyHkTa 5 cTaTthu
447 wu nynkta 4 craten 448 [TI'K Poccuiickoit ®denepamnuu ABageTCA
o0meo0a3aTeIbHBIM, 4YTO HCKIIOUYAaeT aK000e HWHOE HX HCTOIKOBAHHE B
MpaBONPUMEHUTENBHON MPaKTHKE.

3. [IlpekpaTuTh TMPOU3BOACTBO TNO HACTOALIEMY JAeNy B YacTH,
KACAIOIICHCA MPOBESPKH KOHCTUTYHHOHHOCTH mnyHkTa 4 craten 445 TK
Poccwutickoit ®eaepaunmn.

4. CypneOHble aKThl, BEIHECEHHBIE B OTHOILUEHHHM AKIMOHEPHOro ollecTBa
«CHCTECMHBIA onepaTop EauHOW »HEPreTHYECKOH CHCTEMBI» HA OCHOBAHWH
nyHkta 2 ctaTbd 432, nmyHkra 1 ctaren 438, nyHkra 5 ctaten 447 u nyHkra 4
ctatbul 448 'K Poccuiickoit ®eaepaund B UCTOTKOBAHHM, PacXOIAIEMCA ¢ MX
KOHCTHUTYIIHOHHO-TIPABOBBIM  CMBICJIOM,  BBISIBIICHHBIM B HACTOAIEM
ITocTaHOBJICHHH, MOICKAT TEPECMOTPY B YCTAHOBJICHHOM TIOPAAKE, €CJIH A
3TOTO HET HHBIX NPENATCTBHUI.

5. Hacrosaniee [[ocTaHOBACHNES OKOHYATSIBHO, HE TIOICKUT 00KAIOBAHHIO,
BCTYMACT B CHJY HEMCNICHHO TIOCIEC  TIPOBO3IJIAIICHUWSA,  CHCTBYET
HETIOCPEACTBEHHO W He TpeldyeT MNOATBEPKACHHA APYTHUMH OpraHaMHd W
JOJHKHOCTHBIMH JIHITAMH,

6. Hacroamee  IlocTaHoBneHME — MOUICKHAT — HE3AMEWIUTCIBHOMY

onyOnukoBaunio B «Poccmiickoii razere», «CoOpaHHH 3aKOHOJATENBCTBA



Poccniickoit ®exeparmny 1 Ha «OUIHANTBHOM

HHPOPMALTHIY (WWW. PFavo.gov.ri).
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UHTEPHET-TIOPTAIE TIPABOBOH

Koncturyunonnsii Cya
Poceniickoit Denepanun



